05/17/03 12:31 o1 #°'° 763 2610 ATTORNEY SVC NH o @?’(17/026
ML HO0Y 1RET.aM 3 - LAWEIRM 943 474 5307 MO, 3512 P 0

BEFORE THE
DEPARTMENT OF CORPORATIONS
STATE OF CALIFORNIA

In the Matter of the Accusation of: )
)
THE CALIFORNIA CORPQORATIONS ) Case No. 963-1681
COMMISSIONER )
) OAH No. L2003010683
Complainant, )
)
V. )
)
BARRY C. BINDER, )
' )
..Respondent. )
DECISION

The attached Proposed Decision of the Administrative Law Judge is hereby
. adopted by the California Corporations Commissioner as his Decision in the above-
entitled matter.

This Decision shall become effective ‘\X k‘ Q\‘ Y B
T 1S ORDERED ____ ™\ \\ Q \ oY

CALIFORNIA CORPORATIONS COMMISSIONER
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BEFORE THE DEPARTMENT OF CORPORATIONS
OF THE STATE OF CALIFORNIA

-

In the Matter of the Accusation of

Case No. 963-1681
THE COMMISSIONER OF

CORPORATIONS OF THE STATE OF OAH No. L2003010683
CALIFORNIA,
Cbmplainam,
Y.

BARRY C. BINDER,

Respondent,

PROPOSED DECISION
This matter came on regularly for hearing before H. Stuart Waxman,

Administrative Law Judge of the Office of Administrative Hearings, in Los Angeles,
Calif ornia, on February 20, 2003,

Complainani, Demetrios A. Boutris, the Cotmmissioner of the Department of
Corporations of the State of California (“Complainant™), was represented by Dyan S.
Farr, Corporations Counsel. '

Respondent, Barry C. Binder ("Respondent™), was represented by Timothy R.
Binder, Attorney at Law.

Oral and documentary evidence was received, The record was closed and the
marter was submitted for decision.
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RESPONDENT'S MOTION TO DISMISS THE ACCUSATION

The Accusation in this maner was filed on January 27, 2003, On February 11,
2003, Respondent filed his “Motion to Dismiss Accusation” (Respondent’s Exhibit
“A"™), pursuant to Government Code section 11506(a)(2). The motion was treated as a
timely filed Notice of'Defense (Government Code section 11506(a)(2) and (d).) (No
other Notice of Defense was offered in evidence.) The parties argued the motion at the
outset of the hearing. Having read and considered the moving and opposition papers,
and having heard oral argument, the Administrative Law Judge took the matter under
submission and advised the parties that he would rule on the motion in his Proposed
Decision.

Respondent asserted that the Accusation should be dismissed for the following
reasons:

1. The action is barred by Financial Code section 17006(a)(4).
2. The action is barred by the doctrine of double jeopardy.
5. The action is barred by the doctrine of collateral estoppel.

4. Re-litigating the matter before the Depaniment of Corporations after it
was previously litigated before the Department of Real Estate would constirute an
inef ficient use of judicial resources.

S. The principle of comity must apply among the state’s various
agencies.

6. The Accusation violates Business and Professions Code section
10179.

7. Absent fraud, an escrow agent cannot be disciplined for breach of
fiduciary dury.

8. Breach of fiduciary duty by a real estate broker in a real estate
transaction is not reasonably related to the qualifications, functions or duties of an
escrow agent.

Respondent’s Motlon to Dismiss the Accusation is denied on the following
grounds: :
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